AMERICAN INDIAN LAW REVIEW
Since the Court heard the case on October 2, 2001 , approximately 185 Indian tribes conducting gaming operations in the United States 6 anxiously awaited the Supreme Court's ruling because they knew that it could potentially cost their $10-billion-dollar-per-year industry 7 over $25 million annually.' The Court's ruling for the government will cost the Chickasaw Tribe itself $44,721.53 in unpaid wagering excise taxes and interest for the period from August 1991 through August 1994, in addition to more than onequarter of one percent of their gross revenue generated from pull-tab gaming activities from August 1994 into the future. 9 More importantly, the Chickasaw and other tribes are concerned that this ruling indicates the Court's abandonment of the Indian canon of construction, which requires that ambiguous statutes and treaties be interpreted in favor of the Indians." The death of this canon would be the most hurtful upshot of what Judge William Canby, Jr., has termed the Indians' recent "string of losses at the Supreme Court level."" Many tribes believe that it could open the door to additional federal regulation of tribes and lead to a further increase of federal taxes on Indian gaming revenue, a source of tribal income, which has remained largely untouched by federal income tax provisions, and other taxes imposed by the Internal Revenue Service. 2 This article argues that the Supreme Court's decision in Chickasaw Nation applying the federal wagering excise tax and federal occupational tax to Indian gaming operations was incorrect for two reasons. First, the Court misinterpreted the language of the statute, and more importantly, the Court failed to properly apply the 200-year-old Indian canon of construction requiring ambiguous treaty and statute provisions to be interpreted in favor of the Indians. Part I briefly outlines the history of Indian Law in the United 9. Chickasaw Nation, 208 F.3d at 874 (emphasis added). 
The Indian canon of construction was most recently used in
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States and gives an overview of the taxation of Indian tribes and their business activities. Part II recounts Native American involvement in, and the federal government's regulation of, tribal gaming operations. Finally, Part III analyzes the Court's decision in Chickasaw Nation v. United States,' 3 by examining the arguments of both the government and the Tribe, as well as the circuit court decisions in Chickasaw Nation v. United States,'" and Little Six, Inc. v. United States. 15 This article concludes with an assertion that the Court's decision was erroneous, not only because it incorrectly interpreted the language of the statute in question, but more importantly, it failed to properly apply one of the hallmarks of Federal Indian law, the Indian canon of construction.
I. History of Federal Indian Law
Federal Indian Law occupies a unique place in American legal history. As one commentator noted, " [t] here are a number of scattering forces that push Indian law away from any center," creating a body of law without precedent.' 6 Since European settlement first began on the North American continent, there have been at least two, and most often three, sovereign political entities vying for power.7
The U.S. Constitution, ratified in 1789, laid the groundwork for Federal Indian law. Article I, Section 8, Clause 3, more commonly known as the Commerce Clause, vested exclusive authority in Congress to regulate trade and commerce. ' The Constitution also granted the President, with the consent of the Senate, the power to make treaties with the Indian tribes. 9 17. "Sovereign" is used here to describe the federal government's power as well as that of the states, U.S. territories, and the Indian tribes. The latter three are, in reality, semi-sovereign political entities. 23 is generally recognized as the most important group of cases in the history of Federal Indian law, and has served as the legal foundation of most of the Indian law cases decided by the Court since the 1830s.
A. The Marshall Trilogy
Johnson v. M'Intosh, 2 4 involved the validity of a land grant made by an Indian tribe to non-Indian individuals prior to the passage of the Trade and Intercourse Acts. In the opinion, Chief Justice John Marshall wrote that, despite the fact that the tribes retained a "title of occupancy"" to their lands, "complete ultimate title" 26 was vested in the United States. Consequently, the Court held the transfers invalid based on a doctrine of discovery which gave the discovering European sovereign a title good against all others, and "the sole right of acquiring the soil from the natives." 2 7 This decision acknowledged the Indians' legal right in their land, however it recognized that this right existed at the discretion of the federal government.
The second case of the Trilogy, Cherokee Nation v. Georgia, 28 involved attempts by the State of Georgia to extinguish Indian title to all lands within the State and distribute the land to several Georgia counties. The Court ruled that the Cherokee Nation was not a "foreign state" despite the fact that it was "a state, . . . a distinct political society, separated from others, capable of managing its own affairs and governing itself. ' 
B. 18 71-1968
Following Worcester, the United States continued to enter into treaties in which the tribes gave up their land rights to the federal government to make way for white settlement. 34 In 1871, in an attempt to eradicate Indian tradition and culture, the United States embarked on a policy of allotment and assimilation." This policy put an end to the creation of treaties between the' federal government and the tribes, and started a process of allotting tribal land to reservation Indians. This resulted in a nearly two-thirds reduction in the acreage of tribal lands and a corresponding impoverishment of tribal Indians. 36 After the federal government realized that allotment was not going to serve its purpose of completely integrating all Indians into the white American society, Congress began considering a more protectionist position. 4 Just as the Marshall Trilogy's unique definition of sovereignty helped give birth to a body of law unparalleled in American legal history, Congress's constantly shifting governmental policy toward the Indians adds to the complexity of Federal Indian law. This environment has cultivated substantial litigation, and has left both lawyers and scholars unsure of exactly where Federal Indian law stands at any point in time.
C. Federal Taxation of Indian Tribes
The oxymoron of "limited sovereignty," and the environment of uncertainty is nowhere more apparent than in the area of taxation of Indian tribes. 4 While Congress has never passed legislation that explicitly exempts Indian Tribes from federal income taxation, the Internal Revenue Service (IRS) has taken [Vol. 27
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the position that tribes are generally exempt. 42 However, this exemption does not apply to Federal Insurance Contributions Act (FICA) 4 3 or Federal Unemployment Tax Act (FUTA)" taxes. In addition, despite Congress's passage of the Indian Tribal Governmental Tax Status Act of 1982, tribes may still be subject to a number of federal excise taxes."
The Indian Tribal Governmental Tax Status Act was passed for the purpose of clarifying federal taxation as it applies to Indian tribes by treating them as states for certain federal tax purposes. 46 It exempts tribes from the special fuels tax, manufacturers excise tax, communications excise tax, and highway vehicles tax. 47 However, these exemptions only extend to tribal activities undertaken in furtherance of"an essential governmental function." 8 Whether the excise tax exemption applies to other tribal activities, such as Indian gaming, is unclear. 49 Professor Scott Taylor, an authority on the taxation of Indian tribes and Indian gaming, states that "[t]he extensive lottery activity of states, together with the legal history of gaming, argues strongly in favor of finding that Indian gaming does involve the exercise of an essential governmental function, and therefore fits within the exemption of the Indian Tribal Government Tax Status Act." 5°I ) imposes a wagering tax of one-quarter of one percent on the amount of all wagers placed on betting pools or lotteries conducted under state law. However, because tribal lotteries and pull-tabs are not authorized under the laws of a state, but by Congress, it is unclear whether this tax applies to the tribes' gaming activities. Taylor, supra note 5, at 257. 50, Id. at 256-57 (emphasis added).
I. Indian Gaming and Federal Regulation
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Published 55 It also gives the tribes the financial resources necessary to fund community improvement projects and increase their political clout. 6 Perhaps most importantly, the financial success that gaming brings contributes to a "rising pride and can-doism on reservations." 5 7 Notwithstanding the positive effects that Indian gaming has produced, both for reservation Indians and for non-Indians residing in and around the reservations," it is not without controversy. The majority of this controversy is a direct result of the clash of the conflicting political forces which is at the heart of Indian law. While the tribes as sovereign political entities argue that they should be able to conduct gaming activities without interference from the states, the states argue that they should be able to regulate all gaming on the reservations just as they regulate gaming on nontribal lands within their respective boundaries. 5 9 The states also contend that the special tax status of Indian tribes and their gaming operations gives them an unfair competitive advantage not enjoyed by most businesses incorporated under state law. 6 In Cabazon, the State of California attempted to prohibit certain types of gaming on the Cabazon Band reservation. 63 Because California is a Public Law 280 state, its criminal laws extend to Indians in Indian country. Its regulatory and legislative authority, however, do not. 64 The issue before the Court was whether California's law prohibiting certain types of gaming operations in the state were "criminal/prohibitory" or "civil/regulatory" in nature. 65 The Court reasoned that because California permits a substantial amount of gaming, and even promotes gambling through its state run lottery, its attempt to regulate gaming on the Cabazon Band reservation was civil/regulatory in nature, and therefore not permissible. 6 6
B. Indian Gaming Regulatory Act
The Cabazon decision increased the intense pressure on Congress to draft legislation regulating Indian gaming. Responding to this pressure, in 1988 Congress passed the Indian Gaming Regulatory Act (IGRA). 67 This statute provides that: "Indian tribes have the exclusive right to regulate gaming activity on Indian lands if the gaming activity is not specifically prohibited by Federal law and is conducted within a State which does not, as a matter of criminal law and public policy, prohibit such gaming activity.
68
The IGRA divides Indian gaming into three classes. Class I games include "social games" for prizes with nominal value, and traditional tribal games. 69 This class of gaming is subject solely to the jurisdiction of the Indian tribe. Class II games include bingo, instant bingo, lotto, punch boards, tip jars, pulltabs, and other bingo-like games. These games are fully subject to the laws and regulations of the state governing hours of operation, in addition to wager 62. Id. 
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and pot size limitations. However, the remaining regulation of Class II games is conducted jointly by the Indian tribes and the National Indian Gaming Commission. 7 ' Class III games include all games not included in either Class I or II, such as card games played against the house, and electronic facsimiles of these games. 72 Class III games may be conducted or licensed and regulated by a tribe "in a State that permits such gaming," subject to an allocation of regulatory authority between the state and the tribe set forth in a tribal-state compact." The Chickasaw Nation is a Tribe with its principal place of business in Ada, Oklahoma. 78 [T]he Nation operates a number of for-profit business activities within the State of Oklahoma, including gaming centers, tobacco shops, convenience stores, gas stations, a motel, a restaurant, an accounting firm, a radio station, an internet service provider, and a computer store. All of these businesses are open to and utilized by members of the Nation and the general public. 79 The Nation also sells "pull-tabs" at a variety of locations. 8 " Similar to the more popular state "scratch-off' lottery tickets, each pull-tab is a two inch by four inch card or ticket containing five windows covered with tabs. 8 ' A player wins when her ticket reveals a certain pattern of symbols after she removes the covered tabs. "Each pull-tab typically costs between 25 cents and one dollar, and typically allows players to win between 25 cents and $2500," and the award can be redeemed at the point of sale. 82 under section 4412 the name and place of residence of such other person shall be liable for and shall pay the tax under this subchapter on all such wagers received by him. I.R.C. § 4401.
76. I.R.C. § 4411 states: (a) In general -There shall be imposed a special tax of $500 per year to be paid by each person who is liable for the tax imposed under section 4401 ...
(b) Authorized persons -Subsection (a) shall be applied by substituting "$50" for "$500" in the case of-(1) any person whose liability for tax under section 4401 is determined only under paragraph (1) of section 4401(a), and (2) any person who is engaged in receiving wagers only for or on behalf of persons described in paragraph (1 that the Nation was subject to the taxes in question. The Nation paid the taxes for July 1993 and subsequently filed a claim for a refund. The government filed a counterclaim for the unpaid portion of the taxes and interest assessed on this amount for the period. 4 The Chickasaw Nation appealed the entry of summaryjudgment for the IRS by the district court on four grounds:
(1) pull-tabs do not involve a taxable wager, as defined in [I.R.C.] § 4421, (2) it is not a "person" subject to federal waging excise taxes, (3) the Indian Gaming Regulatory Act demonstrates Congress' intent not to subject Indian gaming activities to federal wagering excise taxes, and (4) the self-government guarantee of the 1855 treaty between the United States and the Nation precludes imposition of the taxes in question. 8 " After reciting I.R.C. § 4421 and its definition of "wager," the Tenth Circuit held that it could not determine whether pull-tab gaming constitutes a "lottery" for the purposes of the I.R.C. by viewing each individual purchase of a pull-tab ticket unto itself. The court reasoned however, that because the Nation purchases the tickets in bulk and the winning tickets are randomly distributed throughout a 24,000 ticket series, "when a player purchases a ticket, he is competing against all other persons who purchase tickets from that same series."" Consequently, the court ruled that, when viewed on the whole, the purchase of a pull-tab ticket constitutes a "lottery" and therefore is a "wager" for the purpose of I.R.C. § 4401 0 Next, the court addressed the question of whether the Nation was a "person" for purposes of the federal taxes at issue. The court first looked to the definition of "person" under I.R.C. § 7701(a)(1) because the term is not defined in either I.R.C. 
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expansive definition of the term "person," the court concluded that Indian tribes are "persons" for the purposes of I.R.C. § § 4401 and 4411. The court reasoned that to decide that Indian tribes did not fit the I.R.C. § 7701(a)(1) definition of "person" would "essentially exempt tribes and tribal organizations from many forms of federal tax liability and render entire sections of the I.R.C. superfluous." ' 
89
The court then moved to the question of whether the IGRA indicates congressional intent not to impose federal wagering excise taxes or federal occupational taxes on Indian gaming activities. After reciting the purpose of the IGRA, 9° the court held that "[tihe clear and unambiguous language of [the IGRA] contradicts the Nation's assertion that Congress' sole intent in enacting the IGRA was to 'maximize tribal gaming revenues."' 9 1 While the court conceded that Congress was interested in promoting tribal economic development and self-sufficiency, "the statute's statement of purpose does not... demonstrate any type of Congressional intent to place tribal gaming revenues beyond the reach of federal wagering excise or federal occupational taxes." 92 The court next addressed the tribe's assertion that "the IGRA expressly prohibits the imposition of federal wagering excise taxes on Indian tribal organizations engaged in gaming activities." 93 
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Published 99 Finally, the court addressed whether the 1855 treaty precluded imposition of federal wagering excise taxes on the Nation. In deciding this question, the court first determined the standard of review that it should use to analyze the treaty language. The court cited the standard of review used by both the Third and Eighth Circuits, which is whether a treaty "contains language which can reasonably be construed to confer [tax] exemptions."" Using this test, the court concluded that the language of the treaty... could not be "reasonably construed to give rise to an exemption from any federal excise taxes. . 1966) ).
101. The Nation pointed to Article VII of the 1855 Treaty which states that, So far as may be compatible with the Constitution of the United States and the laws made in pursuance thereof, regulating trade and intercourse with the Indian tribes, the Choctaws and Chickasaws shall be secured in the unrestricted right of self-government, and full jurisdiction, over persons and property, within their respective limits; excepting, however, all persons, with their property, who are not by birth, adoption or otherwise citizens or members of either the Choctaw or Chickasaw Tribe, and all persons, not being citizens or members of either Tribe, found within their limits, shall be considered intruders and be removed from, and kept out of the same, by the United States agent, assisted if necessary by the military, with the following exceptions, viz.: Such individuals as are now, or may be in the employment of the Government, and their families; those peacefully traveling or temporarily sojourning in the country of trading therein, under license from the proper authority of the United States, and such as may be permitted by the Choctaws or Chickasaws, with the assent of the United States agent, to reside within their limits, without becoming citizens or members of either said Tribes. Chickasaw Nation, 208 F.3d at 884.
102. Id.
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Having addressed the four arguments presented by the Chickasaw Nation, the court ruled that the district court was correct in ruling in favor of the government and, consequently, the tribe was liable for the wagering taxes imposed by I.R.C. § 4401 and the occupational taxes imposed under I.R.C. § 4411.
B. Little Six, Inc. v. United States, 210 F.3d 1361 (Fed Cir. 2000)
Just nineteen days after the Tenth Circuit issued its opinion in Chickasaw Nation, the Federal Circuit addressed the question of whether I.R.C. § § 4401 and 4411 apply to Indian gaming operations in Little Six, Inc. v. United States." 3 The facts of this case were very similar to those of Chickasaw Nation. The Shakopee Mdewakanton Sioux (Dakota) operate gaming activities on tribal lands in the state of Minnesota through its wholly owned corporation, Little Six, Inc.' 0 4 Included in these gaming operations are the sale of "pull-tab" games." 5 The case came before the Federal Circuit after the United States Court of Federal Claims denied the tribe's claim for a refund of federal excise taxes and related occupational taxes paid on the wagers placed on the "pull-tab" games operated on the reservation.
In Little Six, the Shakopee Mdewakanton Sioux argued that the wagering excise tax imposed by I.R.C. § 4401 and the related occupational tax imposed under I.R.C. § 4411 did not apply to wagers on pull-tab games because they were not "state authorized."'" 6 The tribe also contended that 25 U.S.C. § 2719(d)(1) (a provision in the IGRA) exempts Indian tribes from the taxes at issue.
7
The court first concluded that the wagers placed on these pull-tab games were "state authorized," and therefore subject to taxation under § § 4401 and 4411 .' It reasoned that the IGRA authorizes the tribe to operate "class II gaming" activities (including pull-tabs) provided that "such Indian gaming is located within a State that permits such gaming for any purpose by any person, organization or entity." 9 Because Minnesota permits nonprofit organizations to conduct pull-tab games, and the sale of pull-tabs is therefore authorized by
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federal law under the IGRA, the court concluded that the "wagers placed on those games are 'state authorized' for the purpose of assessing taxes under § § 4401 and 4411 of the Internal Revenue Code." ' " 1°T he court then turned to the tribe's contention that it was exempt from excise and occupational taxes in the same manner as state gaming."' The tribe argued for this exemption on two related grounds. First, it contended that because state-conducted lotteries are exempt under I.R.C. § 4402(3) from the taxes imposed by I.R.C. § § 4401 and 4411, under 25 U.S.C. § 2719(d)(1), tribes should be as well. Second, the tribe argued that, to the extent 25 U.S.C. § 2719(d)(1) is unclear, the Indian canon of construction requires any ambiguity in the statute to be resolved in favor of the Indians." 2 The court agreed that the tribe was exempt from the taxes in question under 25 U.S.C. § 2719(d)(1). It grounded this holding on the language of I.R.C. § 2719(d)(1) which states (in relevant part) that:
The provisions of Title 26 (including sections 1441,3402(q), 604 1, and 60501, and chapter 35 of such title) concerning the reporting and withholding of taxes with respect to the winnings from gaming or wagering operations shall apply to Indian gaming operations conducted pursuant to this chapter ... in the same manner as such provisions apply to State gaming and wagering operations.' 13
The court interpreted this, by its parenthetical reference to chapter 35, to mean that chapter 35 of the Internal Revenue Service Code applies to Indian gaming in the same manner as it does to state gaming." 4 As a result, § 4402(3), which is found in chapter 35 of the I.R.C., applies to the tribe and provides an express tax exemption for "any wager placed in a sweepstakes, wagering pool, or lottery which is conducted by an agency of a State acting under authority of State law."" ' 5 Accordingly, the court held that, "section 2719(d)(1) can reasonably be construed as providing a tax exemption for wagers placed on lotteries and pull-tab games conducted by Indian tribes, because 
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In response to the government's argument that § 2719(d)(1 ) only applies to those tax provisions that concern "the reporting and withholding of taxes with respect to the winnings,"" 7 the court relied on the canon of construction demanding that when construing a statute it "must give effect and meaning to all of its terms if possible.""..
The court rejected the government's interpretation of the statute because it "would render language in the statute superfluous.
The court further explained its decision by noting "the inconsistency between the statute's reference to 'winnings,' and its reference to [I.R.C.] § 60501 and Chapter 35 of the I.R.C.," rendered the language in § 2719(d)(i) ambiguous.' 2° Citing Montana v. Blackfeet Tribe of Indians, the court wrote that "statutes are to be construed liberally in favor of the Indians, with ambiguous provisions interpreted to their benefit."'' The court went on to imply that the Tenth Circuit's opinion in Chickasaw Nation v. United States, 2 was incorrect because the court failed to "discuss the Indian canon of construction. " 123 The Federal Circuit expanded on its decision by refuting the government's argument that tax exemptions must be clearly expressed by statute. 24 The court again cited the Supreme Court in Montana, stating that "although tax exemptions generally are to be construed narrowly, in 'the Government's dealings with the Indians the rule is exactly the contrary. The construction, instead of being strict, is liberal." 1 2 5 The court stated that its conclusion was further supported by the legislative history of the IGRA, which had the promotion of tribal economic development and self-sufficiency as one of its primary purposes. In fact, the Court's interpretation "goes beyond treating statutory language as mere surplusage ...
[it] negates language that undeniably bears separate meaning."' 4 8 The Nation's interpretation, on the other hand, simply dismisses "the reporting and withholding of taxes"' 49 as surplus language.
Second, the majority's opinion failed to give sufficient weight to the power of the Indian canon of construction. It is unclear whether the case would have come out differently had the Court given the Indian canon of construction its due, especially considering that Justice Breyer wrote, "[t]he language of the statute is too strong to bend as the Tribes would wish."' ' 0 Nevertheless, the majority found enough confusion in the statutory language to at least address, and attempt to refute, the Nation's argument.
The Court's primary attempt to rebut the Nation's argument that the Indian canon of construction should control and tip the statutory scales in favor of the Nation concerned a conflicting canon of interpretation. This canon requires federal statutes containing tax exemptions to be interpreted strictly unless those exemptions are clearly expressed. Although this too is an important canon of construction, as the dissent pointed out, "[the] Court has repeatedly held that, when these two canons conflict, the Indian canon predominates.'' Justice O'Connor went on to state that in past cases the "Court has failed to apply the Indian canon to extend tax exemptions to the Nations only when nothing in the language of the underlying statute or treaty suggests the Nations 
Conclusion
The Supreme Court's decision in Chickasaw Nation v. United States 3 could cost the Indian gaming industry over $25 million annually.' 54 This seems contrary to the legislative intent of the IGRA, which was to provide "a statutory basis for the operation of gaming by Indian tribes as a means of promoting tribal economic development, self-sufficiency, and strong tribal governments."'" While many successful gaming tribes will have little problem paying the taxes imposed by I.R.C. § § 4401 and 4411, other tribes like the Chickasaw Nation have not been as successful with their gaming operations. Any additional tax imposed by the federal government will reduce the Nation's prospects of ever achieving self-sufficiency. It will noticeably decrease the tribal resources necessary to continue to provide services for its people given that "all the Chickasaw's gambling proceeds go toward such projects as funding the tribal government, spurring regional economic growth, running alcohol treatment programs and providing education and social services for the tribe," and the tribe has few other viable sources of revenue. 56 The government's victory in this case could also reverse another trend that began with the rise of the Indian gaming industry -less gaming revenue could mean fewerjobs for reservation Indians. In the Mille Lacs Band alone, unemployment went from forty-five percent to zero in two years after the tribe began its gaming operations.'" A rise in unemployment could negatively affect the sense of "can-doism" fostered by gaming on reservations."' However, beyond the potential drastic effects the application of I.R.C. § § 4401 and 4411 could have on some Indian tribes, this Supreme Court ruling could also mean the death of the Indian canon of construction. The canon's 6 ' the Court applied the canon whenever it determined treaty or statutory language to be ambiguous.' 6 ' The canon was originally created to account for the language difference between the tribes and the non-Indian, English-speaking drafters of treaties and legislation, and is "rooted in the unique trust relationship between the United States and the Indians."' 62 A shift in policy would put not only that trust relationship in jeopardy, but would also leave all Indian tribes, gaming and nongaming, without one of the doctrines on which they have based both their social and business activities for over two centuries. Yet, given the changing attitude in Indian jurisprudence,' 63 this decision may indicate that is exactly where the Court is headed.' 6 4 Even if this decision against the Chickasaw Nation has not officially put an end to the Indian canon of construction, it has likely removed the canon's teeth. Considering the murky language of 25 U.S.C. § 2719(d)(1), it is difficult to imagine many statutes being less lucid. If the Court believes that the canon is not strong enough to apply here, it is hard to envision the Court applying it to any statute in the future. Regardless ofthe canon's remaining strength or the Court's perception thereof, one thing is for certain, this ruling contributes to the confusion that has haunted Federal Indian law since the Marshall Trilogy and has Indians unsure of where Federal Indian policy is headed.
